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I. INTRODUCTION

1.  This Administrative Order on Consent'(Consent Order) is

entered into Voluntarily by ‘the United States 'Environmental

Protection, Agency (EPA) and ASARCO Incorporated (Asarco -or
Respondent) The Consent Order concerns the preparatlon of
performance of ~and relmbursement for all costs Incurred by EPA 1n

connectlon w1th,mon1tor1ng or sampllng ground water, surface water,

and soil at the former Asarco smelter and sampllng marine sedIments

off-shore from the former Asarco‘smelter. _ The former Asarco.

smelter is Operable Unit 02 ("the Smelter Site") and the marine
sediments are Operable ﬁnit 06 (the Sedlments UnIt") of the

COmmencement Bay‘Nearshore/Tideflats Superfund Slte,'located in

Tacoma, Washington.
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II. JURISDICTION

'2 - This Consent Order is 1ssued under the authorlty vested 1n,

the President of the . Unlted States by sectlons 104 122(a) and

122(d) (3) of . the Comprehensive Env1ronmental Response,

Compensation; and Liability Act, as amended, 42 U.s.cC. §S 9604;
9622 (a), 9622(d)(3) (CERCLA). This authority was delegated to the
Administrator of EPA on January 23, 1987, by Executive Order 12580,

52 Fed; Reg. 2926 (1987), further delegated to the"Regional

_Admlnlstrators on September 13, 1987, by'EPA Delegation

No. 14-14—C and further delegated to the EPA Reglon 10 Superfund‘
Branch Chief on- September 27, 1990. -
3. Respondent agrees to undertake.all actions_required by the

terms and conditions of this Consent Order. In any action by EPA

or the United States"to'enforce”the terms of this'Consentldrder,

Respondent consents to and agrees not to contest the authority or
jurlsdlctlon of EPA to issue or ‘enforce this Consent Order, and
agrees not to contest the valldlty of this Consent Qrder-or itsI
terms. | |
III-- PARTIES BOUND

4. This Consent Order shall apply to and be blndlng upon EPA
and shall be b1nd1ng upon Respondent 1ts'agents, successors, and
assigns. _Respondent is respon51b1e for carrying out all actions
required of it by'this Consent'brder. ‘The signatory for Respondent
certifies that he/she.is authorized to execute, and Iegally bind
Respondent‘to,'this ConsentIOrder. 'No-Change in the ownership'or._'
corporate'status of.RespondentAor of*tne facility or‘Site shall'

ADMINISTRATIVE ORDER ON CONSENT FOR - '~ September 1994
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alter Respondent's responsibilities under this Consent order.
5. Respondent shall provide a copy of this Consent Order to

any subsequent owhers or successors. Respondent shall provide a.

copy of this Consent.Order to all contractorsf subcontractors,

laboratories, and consultants which are retained to conduct any

Work performed under this Consent Order, within fifteen (15) days
after the effective date of this Consent Oorder or the date of
retaining their services, Whichever is later.  Respondent'sha11

condition any such contracts upon satisfactory compliance withvthis'

Consent order. Notwithstanding the terms of any contract,

Respopdent is responsible for compliance with this Consentﬁofdér

and for ensuring that its subsidiaries; employees, contréétors}

consultants, subcontractors, agents ahd attofheys comply with this

Cénéeht Order. | | | | o
Iv. STATEMENT CF PURPOSE

‘6. In entetring into this Consent Order, the objedtives”of EPA

‘and - Respondent are: (a) to detérmine the nature and extent_of

contamination and any threat to the public health, wéifare, or the

environment caused by the releése' or threatened release of

hazardous substances, pollutants or contaminants in ground water,

surface water, and soil at the former Asarco smelter and in marine

sediments off-shore from the former Asarco smelter; (b) to

" determine and evaluate alternatives for remedial action (if any) to .

prevent, mitigate or otherwise respond to or remedy any release or

threatened release of hazardous substénces, pollutants, or-

~contaminants in the marine sediments; and (c) to have Respondent

ADMINISTRATIVE ORDER ON CONSENT FOR September 1994
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reimburse EPA'for»all oversith costs incurred,by_EPArwith.respect'
to this Consent Order. |
7., The activities conducted by Respondent under.this Consent
Order (the "Work") are subject to approval by EPA and Respondent
shall provide all 1nformat10n required by the attached appendlces"
(a) Appendix I: "Statement Of Work, AsarcojSedrments Site"
| ("Sediments SOW") .l | ‘ | |
(b) AppendixvIIEh"Post—RI;-Long—Term<Monitoring Sampiing'andy
| ‘Analysis Plan," ﬁarch 1994 ("Monitoringlplan"). | |
Appendix II. has been reviewed and approved by EPA. The activities
conducted by ReSpondent under this Consent Order shall be conducted
in compliancefwith all applicable EPA_Quidances, policies,'and'
procedures in existence at the'time.of entry of this Consent Order.
8. In enterlng 1nto thlS Consent Order Respondent denles any
and all legal and equltable 11ab111ty under any federal state,
local or tribal statute, -regulatlon,' or common law for any
endangerment, nuisahce,: response, removal "or remedial costs
incurred or to be incurred by the United States, the State of.

Washlngton, or other person as a result of the release or threat of

release of hazardous substances to,'at, from or near,the former

Smelter Site .or Sediments Unit. - This Consent .Order is not

,acknowledgment by Respondent that any release or threatened release

of a hazardous substance constituting‘an imminent and substantial

A

1 For purposes of this Consent Order, references to the
Sediments SOW includes Work Plans and other documents that are
requlred to be prepared under the Sediments SOW. ‘

ADMINISTRATIVE ORDER ON;COﬁSENT FOR September 1994
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endangerment to human health or the envirohmenchas occurred or

- exists at .the Site.. Respbndent does hot admit, and retains the

‘right to coﬁtrovert ahy.bf thé factual or legal statéments or

determinations made in this Consent Order or its appendicgs in any'.
jddicial or administrative proceeding, except an action to enforce
this'Conéent order. 'Thistohsent>0rdéf shall not be admissible in
ény judicial or administrative\proceedinq asiproof of liébility or
an admission' of. any fact dealt with herein, but it shall ‘be
admissible iﬁ an action to enforce this Consent Order.- |
| V. FINDINGS OF FACT |

9. .ThelCommencement Bay ﬁeafshore/Tideflats Supérfun& Sfte
(Commencement Bay Site) ié located in Tacomér Washington at the
southern end.of‘thé main basin ofVPuget Soﬁnd. The Commencemént
Bay Site encompasses an acﬁive commercial seaport and ihcludes_

approximately 10-12 square miles of shallow water, shoreline and

.adjacent 'iand, _most  of which . is highly developed and

industrialized. The fbrmer Asarco smelter is located within the.
Commencement Bay Site.

| 10. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA

‘placed the Commencement Bay Site on the National Priorities List,

set forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on September 8, 1983, 48 Fed. Reg. 40,658.
'11. Because of the complexity of the Commencement Bay Site,

response actions at the Site are curréntly coordinated under seven

‘separate operable units managed primarily by EPA and the Washington

State Department Qf'Ecology'(Ecology), including: (i) Operable

ADMINISTRATIVE ORDER ON CONSENT FOR - September 1994
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Unit Ol.fe Commencement‘Bay Sediments; . (ii) Operable Unit 02 --
'2H Asarco_Tacona Snelter;'(iii) Operable Unit 03 —- Tacona Tar Pits;
3l (iv) Operable unit 04 - Asarco Off—Property; (v) dperable Unit 05
4 -- ’éommencement Bay. Sources; (vi) Operable Unit 06 -- Asarco
5 vSediments; and (vii) Operable Unit 07 -- Asarco Smelter'Demolition;
6|| This Consent-Order involves Operable Units 02 and 06, together
5 cailed the.“site“'for purposes of this Consent Order. |
8 12. Respondent is a New Jersey corporatlon that presently
, 9l owns the slte of the former Asarco Tacoma smelter. The smelter is
10 located along the shoreline of Commencement Bay;'near the.southern
11| end of Puget Sound invthe State of Washington-(thelstate){' The
12L'smelter-began_operating in 1890 as'a lead smelter;i The American
13|} Smelting and Refining Company.purchased the smelter in 1905 and
14 'converted it to a copper smelter in 1911 (American Smelting and
15( Refining Company changed 1ts name to ASARCO Incorporated in 1975)
16 Respondent ceased operatlng the smelter in 1985. Past operatlons
17 and_emlss;ons resulted_ln-releases of hazardous substances from the
18 ‘Asarco smelter. Respondent'is 1iable both'as"the current owner'and
19| the former.operator of the smelter for the releases of hazardous
.20 substances at'the Site. The State of Washington Is the owner of
_21 tldelands 1ocated 1n Operable Unit 06 - |
-22' 13, Pursuant to an Admlnlstratlve Order. on Consent dated
23 September 1986 (1986 AOC), Respondent agreed to perform'lmmedlate
24 ‘stablllzatlon act1v1t1es at the Slte and to conduct a remedial
25 1nvest1gatlon/feas1b111ty study (RI/FS) of the Asarco smelter to
26 determine the nature and extent of contamlnatlon and to. evaluate
27 |

ADMINISTRATIVE ORDER ON CONSENT FOR = | September 1994
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‘alternatives for cleanup- of the Asarco smelter. Respondent

_Submitted a final RI in January 1993.and'a final FS in:August 1993,

'14. Pursuant to an Interim Remedial Action Consent Decree

‘entered in May 1992, Respondent:agreed~to demolish the majority of

the structures on‘the Smelter Site and to undertake interim surface

water management measures. The demolition'of the majority of the

«structures is expected to be completed by the end ‘of 1994. A

‘Record of De01s1on for further remedlal actlons at the Site is

-expected to be 1ssued in 1995.

15. The prlmary contamlnants of concern that were released
1nto the environment at the former Asarco smelter and in the marlne
sed;ments 1nclude arsenlc,'cadmlum, copper, lead mercury, and

Zinc. These contaminants.are known to be toxic to humans and

'marlne llfe ‘and are hazardous substances w1th1n the “meaning of

"Sectlon 101(14) of CERCLA, 42 u.s.c. § 9601 (14) . Residual

contamlnatlon ex1sts in'soil;Asurface'Water, and ground water at.
the former Asarco smelter. Marine sediments‘off-shore from the
former Asarco smelter appear to have been 1mpacted by this residual
contamlnatlon. | ‘ |

16. 1In addition to the;aquatic'and‘biological investigation
work required'»by Jthe 1986u AOC, - Respondent ‘also voluntarily
conducted later sampling activities in the marine sediments off-
shore from the Asarco‘smelter. Based in part on the‘informationt_

proyided by Respondent, EPA issuedla Supplemental Feasibility Study

~in October 1993.

ADMINISTRATIVE ORDER ON CONSENT FOR | | September 1994 -
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Vi.' CONCLUSIONSAOF LAW hNb.DETERMINATIONS

417. The former Asarco smelter is a "fac111ty" as defined in
section 101(9) of CERCLA, 42 U, s.c. § 9601(9) | |

18. Wastes and constltuents thereof at the Smeiter Site and
Sediments Unit identified - in ﬂParagraph‘ 15 are " "hazardous
substances" or constitute any "pollutant Aor contaminant" as
described 1n section 104(a)(1) of CERCLA, 42 U. S C. § 9604(a)(1)

19. The presence of hazardous substances at the. Smelter Site

or the past, present or potential mlgratlon of hazardous substances

currently located at or emanating"from the Smelter Site, constitute

actual and/orrthreatened "releases" as defined in section 101(22)
of CERCLA, 42 U s.c. § 9601(22) |

20. Respondent is a "person" as’ deflned 1n section 101(21) of
CERCLA, 42 U.S.C.. § 9601(21)

21. Respondent is a respon51ble party under sections 104, 107

'and 122 Of CERCLA, 42 U.S.C. §§ 9604, 9607 and 9622.

.22.‘ The actlons required by this Consent Order are necessary

‘to'protect the public health or Welfare or the’environment, are in

the public interest, are'consistent with'CERCLA and the National

‘COntlngency Plan (NCP), and w1ll expedite effectlve remed1a1 action

and minimize litigation.

| VII. NOTICE

23,‘ By prov1d1ng a copy of this Consent Order to the State,-

EPA is notifying the State of Washington that thls Consent Order 1s'
being 1ssued and that EPA is the lead agency for coordinatlng,

overseeing, and enforcing the monitoring activities required by the

ADMINISTRATIVE ORDER ON CONSENT FOR - = . - ‘September 1994
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" Consent Order.'

VIII WORK_TO BE PERFORMED
24. EPA has determlned that addltlonal 1nformatlon regardlng
the marine sediments in the v101n1ty of the former Asarco smelter
needs to be collected and evaluated before cleanup alternatives can
be proposed and selected. The addltlonal information includes the
following: | o | |
| (a) Whether all g contaminated areas ha.ve been identified,
including an area.within'the‘Yacht Club baslnland areas
immediately north and-south of:the Smelter Site;
(b)' Whether.areas.of sediments with large amounts of slag'.'
pose-a threat to‘human health and the envircnment,
(c) VWhether sedlments will be recontamlnated 1f there are
'contlnulng releases of ground.water or surface water from-
_ the Smelter Slte. o >
‘(d) Whether it is feaslble to cap and/or dredge affected
V-Hsedlments_ln steeply sloped or deep areas of Commencement
say. . , : _ .

Further 1nformat10n objectlves are descrlbed in the Sedlments SOW,

_(Appendlx I).

25. AEPA also believes that it is:.necessary to continue

monitoring or sampling ground water, surface water, and soil to

provide both a better assessment of ground-water, surface water,
. . \ ) . ‘ - . .

and soil conditions and an evaluation of the effectiveness of soil

and surface water cleanup actions on ground water and surface water

SN

quality. Based on this additional information, EPA will determine

ADMINISTRATIVE ORDER ON CONSENT FOR | September 1994
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whether'furfﬁef actions'with_respect to ground water and surface
water are necessaryeand,-if so,‘pfopose end select the appropriate
'¢leanub remedies ‘frbm ~among feasible alternetives; EPA hae
deﬁermined that the additional infqrmation"that needs to be.
collected and evaluated inClﬁdes the following:

(a) Impacte of source eOntrol on grbund—water quality.

(b) Extent to which concentrations of contaminants in the
ground water»arevnéturallyibeing lowered through chemical
reactions_currently takihg place in the ground:water.

(c) Extent to which-diiution'by seawater may also be reducing’
concentrations of contaminahfs. | :

(d) Loadiﬁgs of contaminants:(fot example, kilograms‘per'day)
' discharged to Commeneement,Bay'via ground‘water pathways.

‘(e) Concentrations of centamiﬁants inISOil in locations where
buildinge have receﬁtly been demolished.

Furthe# information objectives are described in the Monitoring Plan
(Appendix II). |
26. (a) All aspects of the Wwork performed by Respondent of

this Consent Order shall be under the direction and supervision of

the Supervising Contractor(s), the principal contractor(s) retained

-21 by Asarco to sﬁperyise and direct the impiementation of the Work.

The selection of the SuperVising Centrector(s) shall be subject_to

.diSapprovai by EPA. Within fifteen (15) days after‘the effective
daﬁe ef this Consent 6rder£ Respondent shall notify EPA in Wfiting
lof the name, title, and'quelification of‘any contractor (s) proposed

to be the Supervising Contractor(s). Information regarding

ADMINISTRATIVE ORDER ON CONSENT FOR September 1994
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teohnical or-manaqement staff shail be included'in the Expanded
Ri/Fs Work{Plan as required'under Section II.A.2 of the Sediments
SOW. EPA will issue a notice ofvdisapproval or an authorisation.to
proceed.- If at any time'thereafter, Respondent proposes to change
a Supervising Contractor, Asarco shall give. such notice to EPA and
must obtain an authorization to proceed from EPA; before the new
Supertising Contractor perforns, directs,'or sopervises_any Work
under this Consent order._ |

(b)' If EPA disapproves a proposed SupervisinngontractOr, EPA

.w111 notify Respondent in wr1t1ng Respondent shall submit a list

of contractors, 1nclud1ng the quallflcatlons of ‘each contractor,.
that wouid be acceptable to it w1th1n thlrty (30) days of receipt
of EPA's disapproval of the contractor previously proposed.' EPA
will prov1de written notlce of the names of any. contractor(s) that
it dlsapproves and an authorization to proceed w1th respect to any

of the,other contractors. Respondent may select any contractor

-from that list that is not,disapproved and shall notify EPA of the

‘name of the contractor selected within twenty-one (21) days of

A .
EPA's authorization-to‘proceed..

(c) If EPA fails to provide written notice of its

authorlzatlon to- proceed or dlsapproval as provided in  this

Paragraph and thls fallure prevents Respondent from meetlng one or

more deadlines in a .plan approved by EPA pursuant to this Consent
Order, Respondent'nay,seek-relief'underfthe-proVisions'of

Section XIX (Force Majeure) hereof.

ADMINISTRATIVE ORDER ON CONSENT FOR | ‘September- 1994
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27. (a) Respondent shall conduct activities and submit

_dellverables as prov1ded by the attached Sedlments SOW (Appendlx I)

and Monltorlng Plan (Appendlx I1), whloh are 1ncorporated.-by’

reference. aAll.such Work shall be conducted in accordance with

vCERCUA, the NCP, and EPA or other guidances referenced in the

Statement of Work, as it may be- amended or modified by EPA. The

spec1f1c act1v1t1es that Respondent is requlred to perform are set
forth in the Sedlments SOW and Monltorlng Plan. All Work performed
under this_Consent Order shall be.in accordance with the sohedules
setlbforth in Paragraphs‘ 27(b) and (o) herein, and in full

acoordance with the standards, specifiCations, and “other

requirements-of the Sediments SOW’ and the_Mbnitoring'Plan, as

initially approved or modified by EPA, and as'they may be amended

or modified by'EPA-from time to time. For the purposes of'this
Consent Order,rday means oalendar day unless otherwise'noted’in the
Consent'drder. o _ |
'(b) ‘The schedule for performance of the Sediments SOW is set
forth in Sectlon III EXhlblt 1 to»the,Sedlments SOw.
,d(c) The schedule for performance of the Monitorinq Plan is as
follows: | | |
‘(i) éampling of ground water and shorelinehmonitoring
| ,stations shall be conduoted in June and September'
in 1994'and ln March and September through at least
1998. | o _
(ii) Unvalidated data'from the March'samplingvshall be.
:submitted to EPA.no later'than Julyvof that year.

ADMINISTRATIVE ORDER ON CONSENT FOR September 1994
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1 o ' Unvalidated data from the September sampling shall
2 . be éﬁbmitted to EPA no later than.January of the
3] | © next year.v The penalties identified in |
4" Paragraph'él shall not apply to this.subsectioﬁ.
.5 - :'- ‘ ' Howevér,'pufsuaﬁtvto Paragréph 30, EPA wiil direct_'
6I " Asarco not to perform further sampling if
7\ o _‘. unvalidated data from a sampling event has notvbeén_
8 - o .submitted at least two,(2)~weeks-prior to the start
9 | - of the next sampling eQent; ,7
10 | : (iii)Validated~data from the March samplinq shall be
11 | . submitted to EPA novlater than September ofjthht
12 - : | :  year. Validafed-dgta from the September sampling.
3] . shail be submitted to EPA ﬁb'later'than Mardh.of_
14 | the next year. | | | | |
A15' o (iv) The frequency 6f sampling of surface water outfalls
v16 : : ‘.; ‘..' -is set forth iﬁ Section 2.4 of the Monitoring Plan.
17| N '(v) Reports .of; surface water Sampling shall vbe
18f . . submitted each month to EPA no later than'thirty
19 vl. ' ' (30) days after thé end of:the previous month.
‘20 I . (vi) Sampling 6f'p61yaromatic hydrocarbohs‘(PAHs) in on-
21 = o . Site surface watef oﬁtfélls-shall_be conduétéd'at
22 | : ' - least once a month fqr'six (6) monfhs beginning‘in
23| : : October 1594. If PAHs areAndt detec?ed during the
24 o A firsﬁj three (3) ‘mohths of sampling; 'furthér
25 ' »\1 : sampling for PAHs will be discohtipued. |
v _ _ , ‘ _
27f . ' s - -
ADMINISTRATIVE ORDER ON CONSENT FOR : ~September 1994
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(v11)Results of the addltlonal soil borlng sampllng

1dent1f1ed in Sectlon 3. 3 of the Monltorlng Plan

shall be submitted to EPA no later than three (3) .

months ‘after they are collected.

28. EPA reserves the right to comment on, modlfy and dlrect

”changes for all dellverables. At EPA's dlrectlon, Respondent

shall fully correct all deficiencies and incorporate and integrate

all information and comments supplied by EPA either in subsequentn
or resubmitted deliverables, within_ thirty (30) days after
receiving such direction,‘unless a shorter time is specified by

EPA, but in no event less than fourteen (14) days. .If'Respondehtl

disputes specific EPA comments and modifications or changes,
pursuant to Section XVII of this Consent Order, Respondent shall

submit a written statement setting forth in detail Respondent's

dispute with' EPA's requeSted modifications or changes within'

fourteen (14) days of recelpt of EPA's dlrectlon. " The partles have

fourteen (14) days from EPA s recelpt of Respondent's written

‘statement to informally-resolve the dispute. If resolution is not
reached within the fourteen_(14) day informal resolution period,
Respondent'shall modify or'change the subject deliverable, report:‘

plan, or other item in accordance with EPA's dlrectlon, or, within -

seven (7)-bu51ness days, Respondent shall 1nvoke formal dlspute

resolution as provided in Section XVII of this Consent Order.

29. Respondent shall not proceed with monitoring,or sampling

of marine sediments until receiving EPA approval on the Expanded

Remedial Investigation/Feasibility Study Work Plan required'under
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I the Sediments SOW.

30; In the event EPA determines that Respondent has failed to
1mp1ement any prov151on of the Work in an adequate or timely
manner, EPA may stop Respondent from proceeding further, either.
temporarily or permanently,.on any task,'activity or deiiverable at
any - point durinq the performance"of "the Sediments SOW and
Monitoring Plan and EPA may perform»any‘and all portions of the
Work as EPA.'determines necesSary | Respondent. may invoke the
procedures in Section XVII (Dispute Resolution) to dispute EPA's
determination. |

31. In the event that Respondent amends or revises a report
plan or'other submittal upon receipt of EPA comments,'if EPA
subsequently disapproyes of the reyised Submittai,tor if subsequent

subnmittals do not fully reflectAEPA's directions for changes, EPA

*may seek stipulated ‘or statutory ‘penalties; perform its own

studies, complete the performance of the Sediments SOW and
Monitoring Plan (or any portion of the performance of the Sediments
SOW and Monitoring Plan) under CERCLA and the NCP, and seek_
reimbursement from Respondent for EPA'S costs; and/or seek any
other appropriate relief. _ -
32;. Respondent shall prior to any off-Site shipment of
haéardous substances to an out of state waste management fac111ty,d
provide written notification to the’approprlate state environmental
official‘in the receiving state and to EPA's Designated Project
Coordinator of such shipment of haZardous.substances. However, the
notification of shipments shali'not_apply to any such'off-site
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shipments when the total volume of such shipments will not exceed

ten (10) cublc yards.

(aj -

(b)-

(c)

IX.

_'33.

The notlflcatlon shall be in writing, and shall 1nc1ude

the follow1ng 1nformatlon, where avallable.

(i) The name and location of the fac111ty to which the

- hazardous substances are to be shippedf
(ii) The type and-quantity of'the hazardous substances
to be shipped; “ |
(iii)The  expected schedule for the shipment of _the
hazardous substances; and |
(iv) The method-of-transportation.
Respondent shall notlfy the receiving state of majorp
changes in the shlpment plan, such as a dec151on to ship
the'hazardons substances_to another facility within the.
same state, or to a_facility in another state.

The identity of the receiving facility and state will be

:determined'by ReSpondent. Respondent Shall provide all

relevant information, 1nclud1ng 1nformatlon under the

.

-categories noted in Paragraph 32(a) above, on the off-

Site Shipments as soon as practicalzbefore the hazardous

substances are actually shlpped

MODIFICATION OF THE SEDIMENTS SOW OR MONITORING PLAN

If at any tlme durlng performance of the Sedlments SOW .or

the Monitoring Plan, Respondent identifies a need for additional

data, a memorandum documenting the need for additional data shall

be submitted to the EPA ProjectACoordinator within twenty.(zd)'days
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_of identification.  EPA in its discretion will determine whether

Such‘data may be incorporated into reports andideliVerables under
this Consent order. |

34. 1In the event ofvoonoitioné posing_an'immediate threat'tob
human health or welfare or the enVironment, Respondent Shaii notify.:
EPA and'the State immediately. In the event of unanticipated-Or'

changed gcircunstances at the Site that significantly affect

performance of the Work, Respondent shall notify the EPA Project

Coordinator byitelephone within twenty-four (24) hours.of discovery
of the unanticipated or changed circumstances. In addition to the
authorities in the NCP, in ﬁhe event that EPA determines that the
immediote threat-of theiunantioipated or changed circumoténces
warrantichangeé in the Sediments SOW or Monitofing Plan, EPA may
modify or amend the;sédinents'SOW'or Monitoring Plan.‘*Respondént
shall_pérform the Sediments SOW or.Monitoring Plan as modified or
oménded by EPA. .

| 35.o.EPA may détefmine-that in addition to taéks-defined in
the'initially.approved Sediménts SOW or_Monitoring.Plan;'other-"
additional Work may be_neoessarytto occomplish the objectiVes of
the.Sedimonfs Sow.and Monitoring‘Plan.'L'EPA'may'reQuire fhat
ReSpondentvperform tnese'réSponse aotionSnin,addition to fhosé
required by the.éediments_Sow.and.the Monitoring Pian%.including
any approved modifications, if EPA detérmines that snch‘aotions are
necessary to achieve the information objectivés. Resbondent shall
confirm its willingness to_perforn the‘additional Work in writinga
to'EPA'witnin sevon_(7) days'of receiptiof'the EfA.reQuest or
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Respondent shall invoke dispute resolution. ° Subject to EPA
resolution of any 'diSpute, -Respondent' shall implement the
additional tasks which EPA determines are necessary. The

additional Work shall -be completed,éocording>to’the standards,

specifications, and schedule set forth or approved by EPA in a

‘written modification to the SedimentsASOWaor Monitoring Plan. In

the event that EPA determines that Respondent has _failéd. to

implement any provision of the Work in an‘adequaté or timely

manner, EPA reserves the right to conduct the Work itself, to seek

‘reimbursement of costs from Respondent, and/or to ‘'seek any other

:

appropriate relief. _
X. QUALITY ASSURANCE

. 36. Respondent shall éssure that Work performed, samples

. . . G
taken and analyses conducted conform to the requirements of the

Sediments SOW, and its‘aSSociafed approved Work'Plans,vthe‘Post>RI

Long Term Monitoring Rlan;'the Quality Aésurance"Project Plans -

(QAPJjP), and.guidances identified therein. Respondent shall aésure

that field personnei used by Respondent are.properiy trained in the
use of. field equipmont and in chain of_Custody procedures.
XI. PROPOSED PLAN, PUBLIC COMMENTl

RECORD OF DECISION, ADMINISTRATIVE RECORD

37.. EPA retains the full authority and'fesponsibility for the.

‘release to the pUblic.of any final reports prepared'as a result of

the_Sediments.SOW and Monitoring Plan. EPA retains responsibility
for the préparation and.release to the public of the Proposed

Plan(s) and Record Of»Decision(S) regarding ground wéter, surface

oL
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water, soil, and marine sediments in accordance w1th CERCLA and the

NCP.
38. EPA will determine the contents of the_adminiStrative

"record file for selection of the remedial action(s) for  ground.

water, surface water, soil, and marine sediments in accordance with

the requirements of the National Contingency_Plan. ~Respondent

shall submit to EPA the deliverables developed durlng the
performance of the Sedlments SOW and Monltorlng Plan upon whlch

selectlon of the response actlon may be based. If requested by

EPA, Respondent shall prov1de coples of plans,_task memoranda"
‘1nclud1ng'documentatlon of fleld.modlflcatlons recommendatlons for

further actlon, quality assurance memoranda and audits, raw data,‘

field notes, laboratory analytlcal reports and other reports. If

requested by EPA Respondent shall submlt any prev1ous ‘studies

conducted under state, local or other federal authorltles relatlng

to selectlon of the response actlon

XIT. PROGRESS REPORTS AND MEETINGS
- 39. Respondent may participate in meetings at the request of

EPA during the initiation,,conduct,”and completion of the Sedinents

'SOW_ and .Monitoring Plan. In addition to discussion of the

technical aspects of the monitoring programs, topics may include
anticipated problems or new. issues. Meetings may be scheduled at

EPA's discretion}

40. In addition to the deliverables set forth in this Consent

Order, Respondent shall prov1de to EPA monthly progress reports by

the tenth (10) day of the following month with respect to the
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Sediments SOW.V The réquired contents of . the mpnthiy progress

reports aré Sef forth in Section II.A.2.b of the Sediments SOW.

XIii.'SAMPLING,‘ACCESS; ANDvDATA AVAILABILITY[ADMISSIBILITY
41. Tabular summaries of all results of sampling, tests,
modelihg or othér data genefated by Respondent,Abr on Respohdent's
behalf, during implementation of thié»cbhsent Order, shall be
submitﬁed to EPA as set forth in Paragraphs”27(c) and 40 of thisi
Consent brder or as réquested by EPA.. All validated data and all

laboratory analYtical reports shall be submitted by Respondent td_

EPA as set forth in Section III, Exhibit 1 to the Sediments SOW or

as réquested by EPA. "EPA‘vwill make available to Respohdeht
vélidated data generéted'by EPA‘unlesé such data is exempt from
disclosuré by'any'federal or_sfate law or reguiation.

42. Respondent shall verbally notify EPA at least fifteen
(15) days prior to conducting significant field events as described
in the Sediments SOW and the‘Monitﬁring'Plan. At EPA's verbal or
written request, or the _fqueét of EPA's o'vei:;sig‘ht assistant,
Respondént-shall allow split or dupliéate samples to be taken by
EPA (aﬁd its authorized representétives)'ofiany samples:collectéd
by Respondent in implementing this Consent Order. »Ali split 
samples of Respondent shéil be analyzéd-by-the methodsfidentified_
in the QAPjP. | - | | |

’43. © At all reasonable times, EPA and its. authbrized
representatives shall héve the aﬁthority to enter and freelyvmove
about all 'property at fhe Smeiter. Site for the"vpurposes of

inspecting conditions, activities, the results of activities,
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records,-operating logs, and contracts related to the Work at the

Site pursuant to this Conseént Order7'reviewing the progress of

Respondent in- carrying out the terms of this Consent 'Order;

~conducting tests as EPA or its authorlzed representatives deem

necessary; using a cameéra, sound recordlng dev1ce or other

documentary type equipment; and verifylng the data submltted to EPA’
by Respondent. Respondent shall allow these persons to 1nspect and
copy-all non;pr1v1leged records, flles, photographs, documents,
sampling and monitoring data;'and other writings related to Work
undertaken in_ carrylng out - this Consent order. Nothlng hereln'
shall be 1nterpreted as llmltlng or affectlng EPA's rlght of entry
or-lnspectlon authorlty under federal lawfv All partles with ‘access
to the Smelter Site under this Paragraph shall'complva1th all
approved health and safety plans. |

44. Respondent may assert a claim of business confldentlallty

'COVerlng part or all of the information submltted to EPA pursuant

to the terms of thls Consent Order under 40 C.F.R. § 2.203,
prov1ded such claim is allowed by sectlon 104(e)(7) of CERCLA, |
42 U.S.C. § 9604(e)(7). This claim shall be asserted in the'manner‘
described~byl4d C.F.R. § 2.203(b) and.substantiated at the time the
claim is made.- Informatlon determined to be conf1dent1a1 by EPA
will be given the protectlon spe01f1ed in 40 C.F.R. Part 2. If no
such claim accompanles the information when it is submltted to EPA,
the_information may he made available to the publicAby EPA or the“
State without further}notice'to.Respondent.' Respondent agrees nct

to assert confidentiality claims‘with‘respect to any data related
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to Site conditions, sampling, or monitoring.

45. In entering into this'Consent'Order, Respondent waives

any objections bésed oh'technical-validity to any data gatheréd,

.generated, or evaluated:by-EPA, the State or Respondent in the

performance or oversight of the Wbrkvthat has been verified and
found to‘ be technically valid according to the qﬁality
aséuraﬁcé/quaiity -éontroll (QA/QC) procedgres‘ féquired by the
ConséntiOrdé:’or the Sediments‘SOW,‘EPA;apprOVed Work  Plans 6r
sampling and anaiysis _plans; and the Monitorihg "Plan. If-
ReSpondgnt objects to any other data reiating'tb the Sediments SOW
or the Monitoring:Plah, Respondent ‘shall submit.to EPA é report
that identifies and explains its, objections, describes the
acéeptablé ﬁses 6f.the data, if any; and‘idenfifies any limitatibns
to the uéevdf the data. 'The report must be submitted to EPA within -
thirty (30) days'of,the monthly'progress'report'pontaining the
défa. | | | ' | ‘ . |

| 46f‘ If the Site, or-fhe off-Site area that is to be used for

access to perform the Sediments SOW or Monitoring Plan, is owned in

whole or in part by parties other than those bound by this Consent

Order;,Respéndent-will obtain, or use_its'best efforts to obtain, .

Site accessAagreements from the present owner(s) within ninety (90)

days Afrom' the effective date of this Consent Order. Such

agreements shall provide access for EPA, its contractors and
ovérsight'officials,'tﬁe'state and its'dontractors; and»Respondént
or its aﬁthbrized'.representatives, ‘and }éﬁch agreements shali
spécify that»Respondeht.is-not EPA's representafive with respect to
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liability associated with. Site activitiés. Copies of such

agreementsf.shall be provided to EPA prior to Respondent's

initiation of field activities. If access agreements are not

obtained within the time referenced above, Respondent shall
immediately.notify'EPAvof its failure to -obtain access. EPA may
obtain access for Respondent, perform those tasks or activities

with EPA contractors, or terminate the Consent Order in the event’

that Respondent canhot'obtain-aécass agreements. In the event that

EPA performs those tasks or activities with EPA contractors and

does not terminate the Cdnsent'Order;_Respondentvshall perform all

other activitiés not requiring access to that Site,fand\shall
reimburse EPA for all costs incurred by EPA-in performing its
éct;vities. Respondent additionally shall integrafé_the results 6f
'aﬁy:such tasks'ﬁndertaken by EPA into Respbndeﬁt's reports and
deiiverables. Furthermofe,.Respondehﬁ”agrees to indemnify the U.S.
GéQérnment‘as specified in Section’ XXIV of this Cdnsént Oorder.

Respondent also shall reimburse EPA for all costs and attorney fees

incurred by the United States to obtain access for Respondent

Aﬁdrsuant‘to-this Paragraph.

kIV. DESIGNATED PROJECT CbORDINATORS'

47. -Documents ihcluding reports,.apprOQals, disapérovals, and
other correspondence which must be submitted uhdef this Consent
Order, shall be sent by cetfified mail, return receipt requested,
to thé following addressees or to any- other addressees which
Respbﬁdent.and>EPA designate iﬁ writing: | .

(a) Fodr (4)chpies of quuments to be submitted to EPA shall
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be sent to: 

Ms. Piper L. Peterson

EPA Remedial Project Manager
'U.S. EPA, Region 10 (HW-113)
. 1200 Sixth Avenue
Seattle, WA 98101

(b)  Two (2) copies of documents to be submitted to the State
shall be sent to:

Bruce Cochran

Toxics Cleanup Program
Department of Ecology

P.O. Box 47600 v
Olympia, WA 98504-7600

(c) Two (2) copies cf‘documehts to be subﬁitted tO‘Requndept
should be sent to: '

Thomas L. Aldrich
Site Manager
Tacoma Plant: .
ASARCO Incorporated -
P.0. Box 1677
‘Tacoma, WA 98401

- Michael Thorp . ,
Heller, Ehrman, White & McAuliffe
1201 Pacific Avenue R
Tacoma, WA 98402-4308
48. On or before the'effective date of this Consent Order,

EPA and Respondent shall each désignaté their own Project

Coordinator.: Each Project Coordinator_shall'be‘résponsiblé'for

overseeing the implementation of this Consent  Order. To the
maximum extent possible, communications between Respondent and EPA -
éhall be directed to the Project CobrdinatOr by mail, with copies

to such other perSons as EPA, the State, and Respondent méy

respectively designate. .Communications include, but ‘are hot
._7 ’
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limited to, all documents; reports, approvals, and other

~correspondence -submitted under this Consent Order.

49. EPA and Respondent each have the right to'change their
respective ﬁroject Coordinator. The other party must be notified
in writing . at 1east ten (10) days prior to the change. |

50. EPA's Project Coordinator shall have the authorlty
lawfdlly vested in a Remedial Project Manager_(RPM).and on-Scene
Coordinator (0sc) by the NCP.  In addition, EPA's Project
Coordinator shall have the authority consistent with the National
Contingenqy Plan, to halt any Work required by this'Consent Otder,
and'to take any necessary'response action when s/he determineé that
conditions at:the Site may present an immediate,endangerment-to
public health or welfare or the environment. The absence of the
EPA Project‘Coordinator from the area under study pursuant to this
Coneent Oorder shail_not be cause for the.stoppagehor delay of Work.'

' 51{f-EPA may arrange for a quaiified person to assist in its
over51ght and review of the conduct of the Sediments. SOW and.
Monitoring Plan, as requlred by sectlon 104(a) of CERCLA, 42 U.S. C.

§ 9604(a), ,The oversight assistant may observe the Work and make

~inquiries in the 'absence of EPA, but is not authorized to modify

the Sediments SOW or the Monitoring Plan.
XV./OTHER APPLICABLE LAWS

52. Respondent shall comply with all laws that are applicable .

‘when performlng the Sedlments SOwW and Monltorlng Plan. No local,

state, or federal permlt shall be requlred for any portlon of any

action conducted entlrely on—Slte,.lncludlng studies, where such
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action is selected and carried out in compliance with section 121

of CERCLA, 42 U.S.C. § 9621.

XVI. RECORD PRESERVATION

53. .All records and documents created by Respondent,‘or on
Respondent's behalf;”tnat relate_in any way to the Work performed .
at the smelter Site_or Sediments Unit under this Consent order \
shall be preserved during the conduct of this Consent‘Order and for
a nininum of ten (10) years_after‘commencement_of'construction of
any remedial action; Respondent.shall acduire‘and retain copies of
all such documents that relate to the Work under this Consent Order

and are’ 1n the posses51on of 1ts employees, agents, accountants,

'CQntractors, or attorneys. : After this ten (10) year' period,

Respondent shall notify EPA at least nlnety (90) days before the
documents are scheduled to be destroyed If EPA requests that tne
documents be saved, Respondent shall give EPA the  documents or
conies of tne-docunents.

XVIT. DISPUTE RESOLUTION

54, Any dlsputes concernlng act1v1t1es or dellverables
required_under this Consent Order for whlch dlspute resolut;on has
been expressly provided for, shall be resolved as follows: If

Respondent objects to any EPA notice of disapproval or requirement -

‘made pursuant to this Consent Order, Respondent shall_notify EPA's

Project Coordinator in  writing of  its objections within fifteen

(15)4days of receipt of the disapproval notice or requirement.

Respondent's written objections shall'define-theNdispute, state the

basis of Respondent's'objections, and be sent certified mail',"
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return receipt requested. Except for deliverables subject to the

informal dispute'resolution procedures set forth in Paragraph_28”

EPA and Respondent have an additional fifteen.(15) days to reach
agreement. If an .agreement is not‘reached within fifteen (15)
days, Respondent nay.request.a deternination:by EPA's Region iO
Superfund Branch Chief. Thelrequest by Respondent shall include a

written statement of the_dispute,nstate the basis of Respondent'’s

position on_the-matter-in'dispute; and include any data, analysis

or other materials supporting or defining Respondent's position.
If'Respondentcdoes not agree with the Branch Chief's decision,

within seven (7) days of receiving _such. decision in writing,

| Respondent may request a final determination'by the Director_of the

Hazardous Waste Division, EPA Region'lo;

55. The Division Dlrector s determlnatlon 1s.EPA's flnal_
decision. Respondent shall proceed in- accordance w1th EPA's final
dec1s1on regardlng the matter in dlspute,.regardless of . whether

Respondent agrees w1th the dec151on.' If Respondent does not

perform  the Work in accordance w1th EPA's final dec1s1on, EPA

reserves_the rlght in its sole dlscretlon»to conduct‘the Work
itself;.to:seek reimbursement‘from,Respondent, to seek enforcement '
of tne decision,'to seek-stipulated_penalties, and/or to seek any

other approprlate rellef. Respondent shali not seek judicial
rev1ew of the dec1s1on ‘unless EPA brlngs an actlon to enforce

compllance with such decision, to recover a penalty, or to seek"

reimbursement of EPA's costs regarding such decision.
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56. Respondent is not relieved of its obligations to perform

and conduct activities and submit deliverables‘on the schedule set -
forth in this Consent order, the Sediments SOW or the Monitoring
Plan while a matter is pending in dispute resolution. The

invocation of dispute~resolution does not stay stipulated penalties

under this Consent Order.

XVIII. DELAY IN PERFORMANCE[STIPULATED PENALTIES

57. For Aeach day that Respondent fails to complete a

deliverable in a timely manner or'fails to produce a deiiverable of

>acceptab1e quality, or otherw1se fails to perform in accordance

w1th the requirements of th1s Consent Order, Respondent shalI be
liable for stlpulated penalties. -Penaltles begin to accrue on the
dayAthat,performance'is due or a violation occurs, and extend .
through the period of.correction. 'Where a reuisedvsuhmission by
Respondent is required, stipulated penaities shall continue to
accrue and shall'continue to;accrue.for thirty-(3oj days after:the

due date of the resubmission after which date stipulated penalties,

Ishallﬂstop accruing unless and until EPAsnotifies Asar00>that it

"has modified or disapproved the resubmittal because it contains a

.material.defect, upon which date accrual of stipulated'penalties-

shall-resume and shalivcontinue to accrue through the final day of
the correction.of the'noncompliance or completionaof the-activity.
EPA will'proVide Written;notice'for violations that are not based
on timeliness; nevertheless, penaities:shall accrue from the. day a
violation commences. Payment shall be due within thirty (30) days

of receipt of a demand 1etter from EPA.
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58. Respondent shall pay interest on the unpaid balance of

any penalty, which shall begin to accrue at the end of the thirty

(30) day period, at the rate espablished by the Department Qf.‘

 Treasury'pursuant to 30 U.S.C. § 3717.

59. _Respdndeht shall make all payments by forwarding a check

to: : : ‘
U.S. Environmental Protection Agency .
Region 10 Superfund Accounting
 P.O. Box 360903M
~ Pittsburgh, PA 15251

Checks should identify the name of the Site, the Site

identification ﬁumber; and the title of this Consent Order. A cépy

of #he check and/or transmittal letter shall be forwarded to the

EPA Préfect Coofdinator. The Site identificatioh number for the‘

Asarco smelter is 10W3 and for marine sediments is 10W4. |
éO; The following stipulated penéltieé shall be payable per

violation per day to the United States for the failure to submit

.any deliverablé in accordance with the schedule set forth in

.Exhibit 1 to the Sediments.SOW:'

Penalty Per Violation Period of Noncompliance
Per Day - . ' : ; _ o
$1,000 A '  1st -- 14th day

$5,000 o =~ 15th =-- 30th day
$10,000- - "~ 31st day and‘beyondg

~61. The fqllowing'stipuléted penalties shall be payable per
violation per day to the United States for failure to submit timely
or adequate monthly progress reports, for failure to submit any

deliverable required by Paragraph_27(c) except‘
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subparagraph 27(c)(11), for fallure to submit any other reports or

wrltten documents requlred by this Consent Order not identified 1n

Paragraph 60, or for the failure to perform any other requirement

under this Consent Order, except'Section XXIV (Financial‘ASsurance,

Insurance, and Indemnification):

Penalty Per Violation | Period of Nonconpliance
Per{Day - o ‘ S
$300° - | st —-‘i4th'day.
$750 - © 15th -- 30th day
$2,560: _ | : - 31st day and beydna.

62. Respondent may dispute EPA's right to the stated amount
of penalties by invoking the'dispute resolution procedures under
Section XVII herein. 'Penalties.shéll eccrue‘but need not be paié
during the.diSpute resolution neriod}_ ‘If ReSpondent does not
prevai; upon resolution, all'penalties ehall he due to.EPA within
thirty_(3b) days of resolution  -of the dispute. If'Respbndent
preveils.npon.dispute reebintion, no penalties.Shall be'paid.

_ .63;._In the event that EPA prov1des for correctlons to be
reflected in the next dellverable and does not requlre resubm1551on
of that dellverable, stipulated penaltles for that 1nter1m
deliverable shall ceese to aécrue on the date of such:decision by
_— _ :
| 64. The stipulatednpenaltiesAprovisions do not preclude EPA

from pursuing any other remedies or sanctions which are available

“to EPA:because of Respondent's failure to'comply with this Consent

Order, including but not limited to conduct of -all or part of the
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Sediments SOW and Monitoring Plan by EPA. 'Payment of'stipulated

penalties does not alter Respondent's obligation to complete_

performance under this Consent Order.

 XIX. FORCE MAJEURE;

65. "Force'majeure",<for purposes of this' Consent Order, is

defined as any event. arising from causes entirely beyond the.

control of Respondent and'of'any entity controlled by Respondent,

- including its contractors and subcontractors, that;vdelays ‘the

timely performance of ~any obligation under this Consent Order

»notw1thstanding Respondent's best efforts to avoid the delay The

requlrement that - Respondent exercise "best efforts to av01d the
delay" 1ncludes u51ng best efforts to anticipate any potentlal
force majeure event and best efforts to address the effects of any :

potential force majeure event: (a) as 1t is occurring and (b) .

"following the potential force majeure~event, such that the delay is

minimized to the greatest-eXtent’practicablef . Examples of events. .
that are'not force majeure'eVents include. ‘but are not limited to;
1ncreased costs or expenses of any Work to be performed under this
Consent Order or the finanCial difficulty of Respondent to perform
such Work. ) |

e66. If any event occurs or -has occnrred that may delay the
performance of‘any obligation under this éonsent Order, whether or
not'caused by a:force_majeure_event, Respondent,shall'notify by
telephone -the' EPA Remedial Project Manager or, 1in his or her

absence, ‘the EPA Region 10'SuperfundABranch Chief, within forty-

eight (48) hours of when Respondent knew or should have known that'>
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| the-'event might .cause a 'delay. - Within five bﬁsiness days:

|

‘thereafter; Réépondent shall provide inrwritingzthe reasons‘fér the
delay; the anticipated duration of the delay; all actions takéh or
‘to be taken to prevent or minimize the delay; a schedule fbr
implemehtation of any measures fo be taken to mitigate'fhé effect
6f the delay; and a étatement7as to whethef, in the opiﬁiqﬁ of.
Respondent, such event may'cause‘or contribute to an endangerment
to'pﬁblic health, welfare or the environment. Ré$pondént shaii
| exercise best efforts to avoid 'or"mihimize any ' deiay and any -
effécts of a delay. Failure.to conmply with the above requirements

| shall preclude Respondent from asserting any claim of force

majeufe.
67. If EPA'agrees-that the delay;or anticipated delay is
attributable_to force majeure,Athe time for»performance.df the
“obligations uﬁder>this Consent Order thét are directly.affected'by
fhe:force majeure e§ent shall be.eXtended-by agréement of the
.éértiés;_pursuaht.to Section XXV of this Consent drder, fqr‘é
pefiod of time not to exceed the actual duraﬁion,of the délay‘
gauséd by the force majéure eyent._'Aﬁ extension of'the'time for
perfdrmance- of the 4qbligation .directly affected by thé force
majeure event shall not, of itSelf, exﬁend the time for performance
of any subsequent obligatioﬁ._ | |
68;'-if.EPA does not agree that the delay or anticipated delay
has been or wil; bewcaused.by a force majeure evenf[ or ddés_not
aéree Qith'Respondeﬁt 6n the léngth Qf tﬁe extension, the issue
shall be subjeét to the disputé_résolution procedures éet_forth iﬁ :
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1}| Section XVIIiof_this Consent brder.‘ In any such proceeding, to
2|l qualify for a force majeure'defense,-Respondent shall have the
3 burden of demonstrating by a preponderance of the evidence that the
4] delay or ant1c1pated delay has been or w111 be caused by a force
5H majeure event, that the duration of the delay was or will bev
6 || warranted under the circumstances) that Respondent did exercise or-
'7u‘is exercising due diligence.by using its best.efforts to avoid and
8|l mitigate the effects of the delay; and.thatuRespondent complied
9|l with the\tequirements of Paragraphs'65 and 66. .

10} . ' 69. Should ‘Respondent carry the burden set forth in

11 || Paragraphs 65 and 66, the delay at issue shall be deemed not to be

12|| a violation of the affected obligation of this Consent Order.

- 13 XX. -REIMBURSEMENT OF RESPONSE AND OVERSIGHT COSTS
14 70. Foliowing the issuance of this Consent Order, EPA may

15" submit to Respondent - on a periodic basis, an accounting of all

16 Hresponse costs 1nc1ud1ng over51ght costs 1ncurred by the United

17| States with respect to the Sedlments SOW and Mbnltorlng Plan.
18 Response costs may include, but ‘are not llmlted to, costs 1ncurred
19 Aby the ‘United States in overseelng Respondent's 1mplementatlon of
20 wthe requirements of this Consent Order and activities performed by
21|l the United States. as part of the performance of the Sediments SOW
22|1and Monitoring Plan,~including any costs'incurred while obtaining
23| access, and community relations activities. Costs snali include

24| all direct and indirect costs, including, but not limited to, time

25|l and travel costs of EPA'personnel'and associated indirect costs,

26 || contractor costs, cooperative ' agreement costs, .compliance

27 o | | o
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monitoring, including the collection and analysis of'Spiit-samples,

inspection. of monitoring or sampling activities, Site visits,

‘discussions regarding disputes that may arise as a result of this

Consent“Order, review and approval or disapproval of reports, and
costs of redoing any of Respondent's tasks. |

- 71. EPA shall send Respondent an accounting requiring payment

that includes a Superfund_Cost Organization ReCovery'Enhancement -

System Reportt(SCORES Report). The SCORES‘Report will show direct]
and indirect costs 1ncurred by EPA and the Department of Justice
(DOJ) and thelr contractors. Respondent shall, within thlrty (30)
dajs of receipt of eaoh_accountlng, remit a Certlfled.or cashier's
check for the amount of those costs. . Interest shall accrue from

the later of: the date paYment of a specified amount is demanded in

writing; or the date of the expenditure. The interest rate'is the

rate of 1nterest on 1nvestments for the Hazardous Substances

'Superfund in section 107(a) of CERCLA 42 U.S.C. § 9607(a)

- 72, Checks shall be made payable to the Hazardous Substances
Superfund and should include the name  of the Site, the Slte
identification number, and the title of this Consent Order. The

Site identification number for the Asarco smelter is 10W3 and for

marine sediments is 10W4. ChecKks should be. forwarded to:

~U.S. Environmental Protection Agency
Region 10 Superfund Accounting
P.O. Box 360903M -
Pittsburgh, PA 15251

73. Copies of tne transmittal letter and check shall be sent

simultaneously to the EPA Project Coordinator.
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74. Respondent agrees to limit any disputes concerning costs
to accountinq errors and the inclusion of costs outside the scope
of this:Consent Order. Respondent shall identify any contested
costs and'the basis.of its objection. All undisputed costs shall
be remitted by.Respondent in accordance with the schedule set forth
above. DiSputed costs shall'be‘peid by Respondent into'en esCcrow -
account While the dispute is pending.‘ Respondent bears the burden
of establishing an EPA,accounting error .or the'incluSion of costs
outs1de the scope of this Consent Order. | o |

XXI. RESERVATIONS OF RIGHTS AND REIMBURSEMENT OF OTHER COSTS
75.. EPA reserves the right to bring an action agalnst
Respondent under section 107 of CERCLA, 42 U.S.C. § 9607, for

recovery of all response costs including oversight costs, incurred

by the United States at the Site that are not reimbursed by

‘Respondent, any costs incurred in’the event that EPA»performs‘the

Sedlments SOW or . Monltorlng Plan or any part thereof, and any
future costs 1ncurred by the . United States ln connectlon w1th'

response.act1v1t1es conducted under CERCLA at the Site. Respondent

EreserVeS'the right to seek allocation of response costs between it

and other potentially responsible parties.

76. EPA reserves the right to bring an action against

Respondent to enforce the response and ovefsight cost reimbursement

fequirements of this Consent_Qfder, to collect stipulated penalties

assessed pursuant to section XVIII of this Consent Order, and to

seek. penalties pursuant to section 109 of CERCLA, 42 U.S.C. § 9609.
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77. Except_as expressly'provided in this Order, each_party
reserves all rights and defenses.itlmay have,. Nothing in this
Consent . Order shaii affect EPA's remOval. authority> or EPA's
response or enforcement authorltles 1nc1ud1ng, ‘but not llmlted to,
the rlght to seek injunctive .rellef, stlpulated penaltles,
'statutory penalties; and/or punitive damages.

78. Following satisfaction of the requirements of thisi
Consent Order, Respondent-shall haVefreSOIVed its liability to EPA
for the .Work‘ performed by Respondent pursuant to this Consent.'
order. Respondent is not released from liability,.ifvany, for any

response actions taken beyond the scope of this Consent“Order

regardlng removals, other operable unlts, remedlal de51gn/remed1al

actlon of these operable units, or act1v1t1es arlslng pursuant to
section 121(c) of CERCLA, 42 U.S.C. § 9621(c).

XXII. DISCLATIMER

79. 'By 51gn1ng thls Consent. Order and - taklng actlons under
thls Consent Order,_Respondent does not necessarlly agree with
EPA's Flndlngs of Fact and Conclusions of . Law. Furthermore, the
partlclpatlon of Respondent in' this ConsentAOrder_shali‘not'be
considered an admission of .l'iabili'ty and J.S not 'admi,ssible in
eVidence- against Respondent in any judicial or administrative
proceeding other than a proceeding'by'the United.states; including
EPA, to enforce this Consent Order or a judgment relating to 1t.‘
Respondent retains its rlghts to assert clalms agalnst othert
potentially respon51b1e_part1es at the Site. However, Respondent'
agrees not to contest the validity or terms,of,this Consent Order,
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or the procedures underlying or reiating to the Consent Order, in

any action.brought by7the United States, including EPA, to enforce

-its terms.

'»XXIII.'QIﬂgg;gLA;gg
:30; Iﬁ entering into this_Consent Order,‘Resppndent waives
.any fight to seek reimbursemeht.under section 106(b) éf CERCLA,{42'
U.S.C..§,9606(b). ‘Respéndent aIso waivgé any right to'present a
claim‘pnaér sectiohs_lll or 112 of'CERCLA; 42‘U;S.C. §§.§611 or
9612. N This ConSénttOrder does,notvconstitute any decisidn‘on

preauthofization of funds under section 111(a)(2) of CERCLA, 42

U,S.C.,s 9611 (a) (2). Respondent further waives all other statutory

'and'common law claims against EPA,_inCluding,_but not limited to,

contribution and counterclaims, relating to or arising out of
conduct. of the Sediments SOW and Monitoring Plan.

81. Nothing in,this_Consent‘Order.shall,constitute or be

- construed as a release from any claim, cause of action or demand in

- law or equity against any person, firm, partnerShip, sﬁbsidiary or

corporation not.a signatory to this Consent Order for any liability

it may have Aérising ‘out of or relating in any way',totIthe

-géneratibn; storage,. treatment, handling, transportation, release,

or 'dispOSal‘ of .any hazardous substanées, pollutants, or
contaminants found at, taken to, or taken from the Site.
' 82. Respondent shall bear its own costs and attorneys fees.

XXIV._FINANCIAL ASSURANCE, INSURANCE,:  AND INDEMNIFICATION
83. 'Reépondent shall submit to EPA an estimate of the cost of

—

the Work to be performed in the upcoming yéar within sixty (60)
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‘days of'the effective date of this Consent Order. Respondent'shallk

submlt a new estimate each year within 51xty (60) days of the

nnual annlversary of the effectlve date of this Consent Order.

Together with its SubmiSSion each year of the estimate of the cost

‘of the Work, Respondent shall also establish and maintain financial

security in an amountpcorresponding to the estimate of the Work to
be.performed in the upcoming'year in one of the following forms:
(a) A surety bond guaranteeing‘performance‘of the-Work-

(b) One or more irrevocable letters of credlt equalllng
the annual estlmated cost of the Work; .

(c) A ‘trust fund; o L.
’ (d) A guarantee to perform the Work by one or more:
parent corporations. or subsidiaries, or by one or
" more unrelated corporations that have a substantial
business relatlonshlp with Respondent' or

(e) A demonstration that Respondent satlsfies the
: requirements of 40 C.F.R. Part 264.143(f) or the
requirements of Appendlx IIT - (Criteria for
Flnan01a1 -Assurance) . o B a

84. ’If Respondent seeks to demonstrate the ability  to

COmplete the Work through a guarantee‘by a third party purSuant-to

_Paragraph 83(d) of thls Consent Order Respondent shall demonstrate

that the guarantor satisfies the requlrements of 40 C.F.R.

Part 264.143(f). If Respondent seeks to demonstrate 1ts ab111ty to

complete the Work by means of the financial test or the corporate'
guarantee pursuant ‘to Paragraph 83(d) .or (e), it shall resubmit
sworn statements conveying the 1nformatlon requlred by 40 C F. R.‘

Part 264.143(f) annually, on the annlversary of the effective date

of this Consent Order. 1In the event that EPA determines;at any
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time that ~the financial _assurandes provided pursuant' to this

Section are inadequate, Respondent shall, within thirfy (30) days-

. of receipt of notice of EPA's determination, obtainland present to

.EPA for»appfoval one of the other forms of financial assurance

listed in Paragraph 83 of this Consent Order. Any determination of
inadequacy of Respondent's financial assurances shall be subject to
dispute resélution pursuant to Section XVII (Dispute Resolution).

RéSpondent's_inability to demonstrate financiélAability to Complete

'the_wbrk‘shali not excuse performance of any actiVities required

under this Consent Order.

&

85. (a) Prior to commencement of’any Work under ‘this Consent
Order,.ReSpohdent_shall sécure, andfsha;i maintain in force'for.the>
duration. of this Consent Ordef, and for two years after the
completion' of all activities required: by this Consent Order, .
Compréheqsive General Liability ("CGL"Y) and.aUtomobile insurance,
naming ‘as -an additional insured the United States. The CGL
insurancé shall'inciude Cbntractual Liability Insurance in the
amount of one'million_($17000,000).per chﬁrfence, and‘Umbrelia
tiability'1n5urénce in'the.éﬁount of two.miliion ($2,000,000) per
oqcufrenCe, o

(b) For the duration’ of this'Consént Order, Resppndént~

shall satisfy, or shall ensure that its contractors and

subcontractors satisfy, all apblicéble laws and regulations
regarding - the provision of employer's 1liability insurance and.
workmen's compénsation insurance for all .persons performing>work on

behalf of Respondent, in furtherance of this Consent Order.
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" EPA certificates of such insurance and a copy of each insurance

(c) 1If ReSpondent demonstrates by evidence satisfactory_
to EPA that any contractor or subcontractor maintains 1nsurance
equlvalent to that described above, or 1nsurance covering the same
risks but in a lesser amount, then with respect to thatvcontractor
or subcontractor Respondent‘need provide only that portion of the
insurance described above which is not maintained by the contraCtor
or subcontractor. |

() Prior to commencement of any Work ‘under thls'

Consent Qrder; and annually thereafter on the annlversary of the

effective date of this Consent Order,‘Respondent shall provide to
policy.
86. At least seven (7) days prior to COmmencing any Work

under this Consent order, Respondent shall'certify to EPA that the

'required insurance has been obtained by that contractor.

- 87. Respondent agrees to 1ndemn1fy and hold the United States'

‘Government, its agencies, departments,_ agents, and employees_

harmless from any and all claims or causes of action arising from
or on account of acts or omissions of Respondent, its employees,

agents, servants, receivers, successors, or assignees, or any

'personS> including, but not limited -to, firms, corporations,

subsidiaries and contractors, in carrying out activities under this
Consent Order " The United States Government or any agency or’
authorized representative thereof shall not be held as a. party to
any contract entered 1nto by Respondent in carrying out act1v1t1es

under this Consent order.
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'XXV' FFECTIVE DATE AND SUBSE UENT MODIFICATION

4 88;- The effectlve date of this Consent Order shall be the -

date it is s1gned by EPA. | |
89. This Consent Order may be amended by mutual agreement of

EPA and Respondent. Amendments shall be in writing and shall-be
effective when Signed by EPA. EPA Project,Coordinators do not have
the authority to Signvamendments to the Consent Order.,
90. No informal advice, guldance, suggestlons or comments by
EPA regardlng reports, plans, spe01f1oatlons, schedules, and any
other wr1t1ng submltted bf fRespondentd will be construed as
reiieving Respondent of its obligation. to._obtain such. formal
approval_ as ‘' may be- required 'by/-thisl Consent Order. Any
deliverables, Iplans, teohnioal -nemoranda, reports (other ,than
progress'>reports),_ speoifications, sohedules_ and-,attachments
required 'by this' Consent Order are, upon. approval by ERA,

1ncorporated into this Consent Order.

XXVI. , TERMINATION AND SATISFACTION
'.91.. This Consent Order ~shall_ ‘terminate when Respondent

demonstrates in writind and certifies to the Satisfactionlof‘EPA
that all activities_required under:this Consent Order,‘including
_any‘ additional Work, responsel and oversight costs,"and Aany
vstlpulated penaltles demanded by EPA, have been performed and EPA

has approved the. certlflcatlon. This notlce shall not however,d
terminate Respondent's obligation, to comply with Sectlons  XVI
" (Record Preservation), XX (Reimbursement,of Response and Oversight
Costs)'andoXXI'(Reservations of Rights and Reimbursement of Other
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Costs) of this Consent Order.
21t ) 92. - The "certificatiou shall be signed by a responsible
' 3? official repreSenting Respondeht. The representative‘shali make

4P'the7 fol}owing attestatiOn‘ "I certify that the: 1nformat10n

5| contained in or accompanylng thlS certlflcatlon is true, accurate,

6| and complete." For purposes of this Consent order, a responslble

7l official is a corporate official who is in charge'of a principal

8|l business function.

10| BY: ]%AJQA;déii«< (/1ce %Zchxéewéff . 'DATE:_/v/ 3 VLj

11 (Respondent) ATitle-r:

O

12 _
il B . -,' o o s
15 M &L/ . pamE: /0/7/7"{

16| ~carol Rushin | | | |

: "EPA Region 10 Superfund Branch Chlef
17 U.S. Environmental Protection Agency .

18
19
20
21
_22
23
24
25
26
27
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